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property is that he cannot give it away without the wife's written 
consent. 18 But apparently she can not object even to his gifts 
until after the termination of the marriage relation. 16 Under this 
conception of the vesting of title of community property it was 
inevitable that California should hold the wife's share subject to 
the inheritance tax." 

This interpretation of rights under the community system has 
been peculiar to California. 18 Idaho under similar statutes has held 
that the wife has an interest in the community during coverture, 
and hence does not take under the laws of succession so as to be 
liable to a succession tax. 19 

E. B. B. 

Landlord and Tenant: Surrender by Operation of Law. — 
The case of Triest & Company v. Goldstone, 1 is strictly in accord 
with the California position as regards surrender by operation of 
law. The plaintiff leased property for ten years to Goldstone 
Brothers, a corporation, of which defendants were directors. Three 
years later the defendants divided the stock and book accounts, for- 
feited their charter, and formed two partnerships, constituting two 
distinct entities separate from the corporation. Each took a por- 
tion of the demised premises, paying rent therefor. All this was 
"without objection and with the knowledge and acquiescence of the 
plaintiffs." One of the partnerships soon vacated the premises, and 
plaintiffs sued the directors of the corporation, who would be liable 
under section 309 of the Civil Code. The court found that "the 
plaintiffs resumed possession of the demised premises, and other 
persons became tenants," and this is sustained upon appeal. It must 
be assumed that the re-letting constituted the "resumption of posses- 
sion," and the surrender by operation of law. 

A surrender of premises by operation of law is created "when 
the parties to a lease do some act so inconsistent with the subsist- 
ing relation of landlord and tenant as to imply that they have 
agreed to consider the surrender as made." 2 The doctrine rests 
upon mutual estoppels. 3 

"Spreckels v. Spreckels (1897), 116 Cal. 339, 48 Pac. 228; River- 
dale Mining Co. v. Wicks (1910), 14 Cal. App. 526, 112 Pac. 896; Cal. 
Civ. Code, § 172. 

16 Greiner v. Greiner (1881), 58 Cal. 115; Spreckels v. Spreckels 
(1897), 116 Cal. 339, 48 Pac. 228. 

"Estate of Moffitt (1908), 153 Cal. 359, 95 Pac. 653; Estate of 
Kennedy (1910), 157 Cal. 517, 108 Pac. 280; Moffit v. Kelly (1910), 218 
U. S. 400, 54 L. Ed. 1086, 31 Sup. Ct. Rep. 79. 

isReade v. De Lea (1911), 14 N. Mex. 442, 95 Pac. 131; Arnett v. 
Reade, 220 U. S. 311, 55 L. Ed. 477, 31 Sup. Ct. Rep. 425; Warburton v. 
White (1899), 176 U. S. 484, 44 L. Ed. 555, 20 Sup. Ct. Rep. 404; 
Marsal's Succession (1907), 118 La. 212, 42 So. 778. 

i"Kohny v. Dunbar (1912), 21 Idaho, 258, 121 Pac. 544. 

1 (Sept. 1, 1915), 21 Cal. App. Dec. 257. 

2 Gray v. Kaufman Dairy & Ice Cream Co. (1900), 162 N. Y. 388, 56 
N. E. 903. 
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There is a division of opinion as to the effect of such re-letting 
as being equivalent to a resumption of possession by the landlord. 
There are a number of decisions to the effect that the landlord may 
so re-let to another and still hold the former tenant. 4 Others hold 
that a surrender can be prevented in such a case only by notice to 
the former tenant, before the re-renting, that the landlord still re- 
gards him as liable. 6 These two positions rest upon the theory of 
a presumed acquiescence of the former tenant to his still being held, 
from the fact of the benefit he derives. 6 In a few jurisdictions there 
is a duty so to notify the former tenant. 7 But by the weight of 
authority, it is adjudged that the re-letting will terminate the liabili- 
ties under the previous lease, without any suggestion being made 
that a notice to the previous tenant would prevent this result. 8 
Such a view harmonizes with settled legal principles, for two dis- 
tinct persons cannot both be entitled to the exclusive possession of 
the same premises. California follows the weight of authority. 9 
The hardship that results to both sides from this adherence to strict 
logic is manifest. A landlord must choose either to let his premises 
stand vacant or forfeit all rights against his tenant. A theory that 
would regard the landlord, immediately upon the tenant's abandon- 
ment, as an agent by law to re-let for the tenant would prevent the 
unfairness and yet save the logic. Cases are to be found which 
show a development in the law of agency in this direction. 10 

But even the California position is not inconsistent with the 
view that the consent of the former lessee after notice prevents a 
surrender. 11 The basis of the view is that the assent vests in the 
landlord an authority to act for the former tenant, so that the re- 
renting must take effect as a sublease or assignment of the existing 
leasehold. Just what may be taken as an assent, in the absence of 
express words or acts, has received little consideration. In one 



s Lyon v. Reed (1844), 13 M. & W. 284. 

* Marshall v. Gross Clothing Co. (1900), 184 111. 421, 56 N. E. 807; 
Sessinghaus v. Knocke (1907), 127 Mo. App. 300, 10S S. W. 283; Stewart 
v. Sprague (1888), 71 Mich. 50, 38 N. W. 673. 

"Auer v. Penn (1882), 99 Pa. St. 370; Higgins v. Street (1907), 19 
Okla. 45, 92 Pac. 153; Brown v. Cairns (1898), 107 Iowa, 727, 77 N. W. 
478. 

8 2 Tiffany, Landlord & Tenant, 1340. 

7 Allen v. Saunders (1877), 6 Neb. 436; West Side Auction Co. v. 
Connecticut Insurance Co. (1900), 186 111. 156, 57 N. E. 839. 

8 Nickells v. Atherstone (1847), 10 Q. B. 944, 16 L. J. Q. B. 371; 
Gray v. Kaufman Dairy & Ice Cream Co. supra; Dagett v. Champney 
(1907), 122 App. Div. 254, 106 N. Y. Supp. 892; Biggs v. Stueler (1901), 
93 Md. 100. 48 Atl. 727. 

9 Welcome v. Hess (1891), 90 Cal. 507, 27 Pac. 369. 

10 Terre Haute & Indianapolis R. R. v. McMurray (1884), 98 Ind. 
358, 49 Am. Rep. 752; Chicago & Alton R. R. v. Davis (1900), 94 111. 
App. 54. 

" Rucker v. Tabor (1906), 127 Ga. 101, 56 S. E. 124, citing Welcome 
v. Hess, supra. 
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case it was held that the act of abandonment itself amounted to 
consent where the landlord expressed an intention prior to the 
abandonment, to re-let and hold the former tenant. 12 Though it 
follows from the weight of authority that mere silence of the former 
tenant after written notice cannot be construed as acquiescence, 13 
it would seem that if the parties met face to face and an oral notice 
were given there might be a duty on the tenant to speak. It has 
already been held that silence under such circumstances raises a 
question for the jury as to whether there was consent. 14 

If, in the principal case, there had been actual notice of an in- 
tent to re-let and still hold the directors of the leasing corporation, 
it would seem that the taking by them of a new term would con- 
stitute such a consent. There being no such notice, however, the 
question of consent does not arise and the case comes squarely 
within the weight of opinion. 

W. A. S. 

Municipal Corporations : Scope of the Referendum 
Power. — Though it has been the general consensus of opinion that 
the referendum power as reserved to municipal corporations only 
applies to acts which are legislative in character, 1 the case of 
Hopping v. City Council of the City of Richmond 2 is the first 
judicial declaration to that effect in this jurisdiction. The only 
controversy in that case was as to the character of several resolu- 
tions of the city council accepting the grant of a tract of land for 
municipal purposes, and providing for the erection of a city hall 
thereon. The District Court of Appeal held that the resolu- 
tions in question were administrative acts of the city, 3 but on 
appeal, the Supreme Court took the contrary view, and ordered 
the submission of all the resolutions to referendum, upon the 
ground that the selection of a site for a city hall is a matter in 
which the general public is interested, and involves the declaration 
of a public use. While there can be little doubt as to the legisla- 
tive character of the resolution selecting a city hall site, we have 
this resolution combined with two others, one approving a deed to 
the land in question, and the other awarding a contract for erecting 
a building to be occupied as a city hall. The court, however, con- 
sidered the two latter resolutions as depending upon the first. 

As pointed out by the Supreme Court, the fact that the act of 



12 Underhill v. Collins (1892), 132 N. Y. 269, 30 N. E. 576. 

13 Gray v. Kaufman Dairy & Ice Cream Co., supra; Biggs v. Stueler, 
supra. 

"Gray v. Kaufman Dairy & Ice Cream Co. (1896), 9 App. Div. 115, 
41 N. Y. Supp. 73; Gutman v. Conway (1904), 45 Misc. Rep. 363, 90 N. 
Y. Supp. 290. 

1 State of Nevada v. White (Nev., 1913), 50 L. R. A. (N. S.) 195, 
204 n; Barzell v. Zeigler (1910), 26 Okla. 826, 110 Pac. 1052. 

2 (July 22, 1915), 50 Cal. Dec. 98, 150 Pac. 977. 

3 (1914), 19 Cal. App. Dec. 750. 



